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SOLICITOR GENERAL

HE MOST POLITICAL case of
the indelibly political Supreme
Court term that ended in June
was about the travel ban Presi-
dent Donald J. Trump imposed
last September. It banned al-
most all travel to the United States from seven
countries where more than 135 million people
were covered by the ban. More than go per-
cent of the citizens in five of the countries
were Muslim. As the state of Hawaii said in

its brief about the case called Trumpv. Hawaii, this element of the ban
violated the Constitution’s “bedrock command that the Govern-
ment may not take actions for the purpose of excluding members

of a particular faith.”

The Trump administration claimed the ban was “religion-neu-

The “Tenth Justice”
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tral,” with restrictions “expressly based on
the President’s national-security and foreign-
policy judgments.” A prime point of conten-
tion was the stream of statements Trump had
made stressing his aim of barring Muslims
from the United States. When the Court
heard oral argument in the case, Chief Jus-
tice John G. Roberts Jr. 76, ].D. 79, assumed
Trump had made the statements with that
purpose. Roberts asked Hawaii’s lawyer: “If
tomorrow he issues a proclamation saying

he’s disavowing all those statements, then the next day he can re-
enter this proclamation” and “your discrimination argument would
not be applicable?” The lawyer said, “Absolutely.”

Solicitor General Noel J. Francisco, representing the administra-

tion, asserted in rebuttal that there was nothing to disavow: “Well,
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the President has made crystal clear on September 25th that he had
no intention of imposing the Muslim ban.” The following day in
Slate, Joshua A. Geltzer, a visiting professor of law at Georgetown
University, explained why that assertion was inaccurate. “Here’s
the problem. No such thing seems to have happened on September
25th.” He went on, “Time and again, Trump and the White House
have said the opposite of what Francisco represented to the court
on Wednesday.”

A few days later, Francisco sent a letter to the Court saying that,
when he referred to a statement by the president on September
25, he meant January 25, when Trump said a previous version of
the travel ban addressed “countries that have tremendous terror,”
but was “not a Muslim ban.” The next day in Slate, Geltzer called
Francisco on that claim, too. The president’s full statement on Jan-
uary 25 made plain that, to Trump, his administration’s ban was a
Muslim ban, but narrower
than the absolute one he
promised—*the Muslim
ban,” Francisco called it,
with “the” implying abso-
luteness. And to Trump,
the narrowing was re-
grettable. Francisco’s ar-
gument to the justices,
Geltzer wrote, was “dan-
gerously misleading.”

To close observers of
the Court, Geltzer was
making a weighty point
about the solicitor gen-
eral: the S.G., as the law-
yer in the post is known,
had put the interests of
the Trump administra-
tion ahead of those of the
Court and the justices
should be wary of his as-
sertions in this matter. By
fudging facts—about the
travel ban itself, as well as
about the president’s pur-
pose in imposing it—to
fit the view of the law he
was trying to persuade the
justices to take, Francisco
had violated the scrupu-
lous standard of candor —
about the facts and the law that S.G.s, in Republican and Demo-
cratic administrations alike, have repeatedly said they must honor.

In June, when the Court upheld the ban by 5-4, there was no
apparent penalty for this duplicity. For the conservative majority,
Roberts wrote that the law in question “grants the President broad
discretion to suspend the entry of aliens into the United States”
and President Trump “lawfully exercised that discretion.” In re-
viewing the president’s anti-Muslim statements, the Court had to
consider “not only the statements of a particular President, but also
the authority of the Presidency itself.” He stressed, quoting an old
opinion, “For more than a century, this Court has recognized that

the admission and exclusion of foreign nationals is a ‘fundamental
sovereign attribute exercised by the Government’s political depart-
ments largely immune from judicial control.”

Justice Sonia Sotomayor wrote a piercing dissent. She said the
ban is “motivated by hostility and animus toward the Muslim faith,”
that it’s “inexplicable by anything but animus,” and that it “now
masquerades behind a facade of national security concerns.” She
closed, “Our Constitution demands, and our country deserves, a
Judiciary willing to hold the coordinate branches to account when
they defy our most sacred legal commitments.”

It was the president who needed to be held to account. Martha
Minow, Harvard’s 30oth Anniversary University Professor, and Rob-
ert Post 69, Ph.D. 80, a Yale Law School professor, wrote that Trump
has come “perilously close to characterizing the law as simply one
more enemy to be smashed into submission.” The S.G.’s fudging
drew attention because it
raised the disturbing pros-
pect of the S.G. sacrificing
the integrity of the office
as part of that smashing,

But the Court’s seem-
ing indifference to the
S.G.’s misrepresentation
reflects another change
in practices, under way
for two generations and
a contributor to major
shifts in the S.G.’s role.
With the Court divided
ideologically along parti-
san lines for the first time
in history, between con-
servatives nominated by
Republicans and liberals
by Democrats (a division
deepened by the retire-
ment of the sometimes-
libertarian Justice Antho-
ny M. Kennedy, LL.B. 61,
since Brett Kavanaugh, the
Trump nominee to replace
him, is likely to be more
conservative), the S.G.—
no matter the administra-
tion—has become more
political. How did this
esteemed post, which the
Court long regarded as the keel keeping the government balanced
when it threatened to heel too far to the left or right, come to con-
tribute to forceful tacks one way or the other, to the Court’s seem-
ing indifference?

A comparison of the divergent approaches of Harvard Law
School’s late Archibald Cox '34, LL.B. 37, LL.D. 75, as S.G. in the
1960s and Charles Fried in the post in the 1980s (he is the Beneficial
professor of law) illuminates these important changes. (Eight of the
nation’s 48 S.G.s went to HLS, have taught there, or both, includ-
ing Justice Elena Kagan, ].D. 86, the only female S.G.) The changes
matter because the solicitor general remains, by a wide margin, the
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most frequent and influential advocate before the Supreme Court.
The changes reflect the changed nature of the Court, which is at
the center of American life.

Law and Policy Fused

THE s.G. is traditionally called the “tenth justice,” though it’s ob-
vious the Court has only nine justices. The moniker is a shorthand
for what’s been inspiring about the position: Thurgood Marshall,
then an actual justice and a former S.G., called it “the best job I've
ever had, bar none!” The S.G. is the only national public official,
including the Supreme Court justices, required by statute to be
“learned in the law.” The job is to represent the executive branch at
the Court and to decide which cases it appeals to the Court and to
the federal appeals courts, yet the S.G. has an office at the Supreme
Court as well as at the Justice Department.

Those offices in different branches of government represent what
Justice Lewis F. Powell Jr., LL.M. 32, called the S.G.’s “dual responsi-
bility”—as an advocate for the president yet also as a counselor to the
Court, expected to help the justices reach the right result in the law.

S.G.s have long engaged in practices that confound the ideal of
zealous advocacy at the heart of the adversary system. They have
confessed error in cases they thought the
government won unjustly and recommended
that the Supreme Court overturn the deci-
sion. They have refused to argue the mer-
its of cases in which they thought a victory
for the government would be a miscarriage
of justice, or even to sign the government’s
briefs—or they have signed the briefs, but
signaled their disapproval in a footnote,
known as tying a tin can: that tiny notation noisily clangs, stress-
ing that the brief presented is not the S.G.’s.

The 1978 Bakke case about affirmative action in university admis-
sions was one of the most contested of the past half-century. When
awhite engineer sued a University of California medical school for
reserving 16 of the 100 places in its entering class for minorities,
claiming that deprived him of equal protection of the law, Presi-
dent Jimmy Carter, pressured by cabinet officers, directed his S.G.
to advocate strongly for affirmative action. The Court’s resolution
of the case—in favor of afirmative action but against reserving
those places at Davis—was equivocal. The Justice Department’s
response to the controversy was clear-cut.

Its Office of Legal Counsel, in 1977, laid out the argument for the
independence of the S.G.’s ofhce. “The short of the matter is that
under our law;” a memorandum said, “the Attorney General has the
power and the right to ‘conduct and argue’ the Government’s case in
any court of the United States” and the S.G. worked for the A.G. But
“the tradition of the ‘independent’ Solicitor General is a wise tradi-
tion,” the memo went on, because the A.G.’s political duties might
“cloud a clear vision of what the law requires.” Legal judgments, the
S.G. should make. Policy judgments, the A.G. should. “But the At-
torney General and the President should trust the judgment of the
Solicitor General not only in determining questions of law but also
in distinguishing between questions of law and questions of policy.”

The memo’s premise was that, in most instances, law and pol-
icy—politics—could be distinguished. Since 1977, however, that
distinction has been all but obliterated in the most important cases
before the Supreme Court. In them, the Court is a political insti-

tution, as many scholars have documented and most Americans
believe. In 2015, the Pew Research Center found that 70 percent,
spanning partisan and demographic groups, “say that in deciding
cases, the justices of the Supreme Court ‘are often influenced by
their own political views.”

The justices are products of politics. That’s unmistakable in the
selection processes of presidents and the confirmation clashes of
the Senate. Justices’ rulings are often also products of their ideolo-
gies—about how the Court should allocate power, opportunity,
and other elements of society. Under the traditional ideal, judges
reached results by applying legal rules independent of political
pressures. A classic example is the many federal-trial-court orders
calling for desegregation of public schools in the South after Brown
v. Board of Education held that separate-but-equal education violated
the Constitution, despite furious opposition to racial integration.
The contemporary reality in the most important cases is that the
justices apply rules in ways that are products of politics.

Since 1969, three conservative chief justices, appointed by Repub-
lican presidents, have led an increasingly conservative Court. It’s
about to enter its fiftieth year as what the legal scholar Lee Epstein
called the Republican Court, because of the link between the domi-

S.G.s have confessed error in cases they thought
the government won unjustly, and have refused

to argue the merits of cases when they thought a
victory would be a miscarriage of justice.

nance of Republican-picked justices and the Court’s conservative
emphasis. In the recent term, of the 14 ideological cases decided
by 5-4, 100 percent were conservative victories. The political war
over Kennedy’s replacement—the fifteenth justice nominated by a
Republican president of the Court’s last 19, including the chiefs—
punctuates the point. The memo about the S.G.’s role reflected the
traditional ideal. The ideal gave way to the new political reality.

Pamphleteer General

THE CONFLICTING APPROACHES of Archibald Cox and Charles Fried
as S.G. showcase the difference between ideal and reality. Cox, a crew-
cut patrician, was S.G. for four years in the Kennedy administration.
Two decades later, Fried, an urbane cosmopolitan, filled the post for
four years in the Reagan administration. As HLS professors on leave
to serve as S.G. who prided themselves on their pedagogy—Cox was
on the faculty from 1945 until 1984, with stints away for public service;
Fried has been on the faculty since 1961, also with stints of service—
each was emphatic about why he took his approach.

Cox’s grew out of his adherence as a liberal to judicial restraint—
the philosophy of judicial deference to the executive and legislative,
or political, branches—which was embraced by his mentors Felix
Frankfurter, LL.B. 1906, LL.D. 56 (an HLS professor who became a
justice), and Learned Hand, A.B. 1893, A.M. 94, LL.B. 96, LL.D. 39
(the renowned federal-appeals-court judge whom Cox clerked for
in Manhattan), as liberals whose views were formed in a conser-
vative Court era. Fried’s approach was reinforced by his training
as a legal philosopher focused on the values underlying laws and
on how laws empower or encumber those values, and as a liberty-

HARVARD MAGAZINE 49

Reprinted from Harvard Magazine. For more information, contact Harvard Magazine, Inc. at 617-495-5746




embracing, autonomy-promoting conservative whose views were
formed in a liberal Court era.

Their views were distilled in contrasting stances—Cox’s cau-
tious, Fried’s aggressive—about when the S.G.’s office should file
friend-of-the-court, or amicus-curiae, briefs at the Court. (These
are filed on behalf of organizations or people not in a case as a
party—initially as plaintiffs or defendants, later either petitioning
the justices to hear it on appeal or responding on the other side—
who have information or insight that they think the Court could
benefit from, since specific cases raise general questions and the
parties dor't always address them.) The growth in such filings is
a proxy for the transformation of the Court since World War II:
from a relatively weak institution and guardian of federalism into
arelatively strong branch of government and champion of nation-
alism, in the sense of developing national law so all individuals
would be treated equally.

Until Cox became S.G., the government rarely filed amicus briefs:
it was unusual for anyone to file them in Supreme Court cases. In the
1960s, however, in what Cox called “a new period in our constitu-
tional development” under the Warren Court, the S.G.’s office began
to appear regularly as an amicus at the Court as such filings in general
soared. Between 1961 and 1966, about 20 percent of the government’s
appearances at the Court were as amicus. (The remaining 8o percent
continued to be as a party in a lawsuit, either as the petitioner who
brought the case or as the respondent.) Samuel Krislov wrote in the
Yale Law Journal, in 1963, that “the amicus is no longer a neutral amor-
phous embodiment of justice, but an active participant in the interest
group struggle” and “has moved from neutrality to partisanship, from
friendship to advocacy.” The amicus brief became a tool of political
lobbying, for pursuing social and legal change as the Court increas-
ingly sought to resolve in law major disputes in society.

In this period of expansion for the Court, Cox’s caution about

The premise was that, in most instances,
law and policy—politics—could be distinguished.
That distinction has now been all but obliterated

In the most important cases.

filing amicus briefs stood out. In 1985, when I interviewed him for
my 1987 book, The Tenth Justice: The Solicitor General and the Rule of Law,
he said, “We had the feeling when we filed an amicus brief that we
had an even stricter responsibility to the guardians of the law than
we normally did. We couldr’t just take a strong position on behalf
of a state, for example. We had to be especially careful about what
we said the law was or should be.”

In deciding whether to file an amicus brief, Cox was punctili-
ous in meeting standards he chose: Was the question important to
constitutional law? Would the answer affect a lot of people? Could
agovernment brief really help the Court? Was the government’s in-
terest “direct”—would it be directly affected by the case’s outcome?

In 1962, by 6-2 in Bakerv. Carr, the Court ruled that it had the au-
thority to decide cases about reapportionment of legislative dis-
tricts. (Earl Warren called it the Court’s most important ruling
while he was chief justice.) Cox’s predecessor as S.G. had decided
to enter the case as an amicus on behalf of fairer apportionment,

but Cox was not sure he should make an oral argument. As recently
81946, the Court had ruled that reapportionment was “a political
question” for the legislature to decide. When Cox did make the oral
argument, Ames professor of law emeritus Philip B. Heymann (an
assistant to Cox at the time) told me: “Archie stood up and said,
It is respectable and nothing terrible will happen if you take on
reapportionment....He wrestled with Bakerv. Carr a long time, and
it’s one of those cases where the lawyer made all the difference.”

Between 1959 and 1986, the legal scholar Rebecca Mae Salokar
found, the party the S.G. supported as an amicus won 72 percent
of the time—and, in the past three decades, that rate remained the
same. The score for Cox was 89.4 percent.

To Fried, the explosion of law under the Warren Court led to
enormous costs for the United States, in the growth of litigation,
violent crime, and what he saw as perversion of the American Sys-
tem: in a speech in 1985, he said that “educational opportunities,
housing, judgeships—all the good things were being handed out,
not on merit, but by a racial and ethnic and religious and gender
spoils system.” At a seminar that year, he explained why this view
led him to reject key Warren precedents: “Judicial restraint”—in-
cluding adherence to precedent—*“may require judges to be faith-
ful to a lot of things which, in the abstract, don't deserve fidelity.”
Fried defined the government interest broadly so he could enter
any case where the Reagan administration, viewing amicus briefs
as tools of change, wanted to put itself on record.

In Fried’s first year as S.G., the share of the government’s cases
in which he filed an amicus brief climbed to 41 percent. Through-
out the Reagan years, the S.G.’s office took part in 62 percent of the
cases that the Court decided on the merits—on the basis of the law
and the facts—rather than on technical or procedural grounds. It
was involved as a party in 61 percent, in 39 percent as an amicus,
almost twice the rate as under Cox.

For Fried, the equivalent of Baker was the
Thornburgh abortion case. In 1973, Roe v. Wade
had established, 7-2, the constitutional right
to abortion. In 1983, the Court had affirmed
that right, 6-3, saying “the doctrine of stare
decisis”—following precedent—*“demands
respect in a society governed by the rule of
law.” In 1986 in Thornburgh, by 5-4, the Court
reaffirmed the right, with the majority cor-
recting a key assertion in the government’s brief, which said that
lower federal courts had showed “unabashed hostility” to state at-
tempts to regulate abortion; the majority opinion said it was the
states that showed hostility to the right to abortion.

Where Cox had hesitated about Baker, Fried was decisive in Thorn-
burgh. Cox felt constrained by what courts said the law was. Fried
didmt. Stirring immense controversy, his brief called for striking
down the right to abortion only three years after the Court af-
firmed it, because “the textual, doctrinal, and historical basis for
Roe v. Wade is so far flawed” and it “is a source of such instability
in the law that this Court should reconsider that decision and on
reconsideration abandon it.”

In 2009, in The Journal of Politics, the political scientist Patrick C.
‘Wohlfarth wrote that Fried’s aggressive approach had ill effects.
“Generally speaking,” he said, “a solicitor general who politicizes the
office acts as a forceful advocate for executive policy at the expense
of assisting the Court.” The price Fried paid, Wohlfarth showed in a
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statistical analysis, was a decline of 15 percentage points in his suc-
cess rate compared to his Republican predecessor. Importantly, the
analysis showed that other S.G.s paid a similar price: “the Court’s
perceptions of the S.G.’s political bias” exerted “a systematic, nega-
tive impact on the office’s credibility.”

Yet seen in longer perspective, the contrast between Fried’s re-
cord and Cox’s is less significant than this: Cox started a trend that
Fried accelerated. Most S.G.s since have continued to increase it. In
the Obama administration, the S.G.’s office took part in 82 percent of
the merits cases the Court decided. Among them, it took part in 43
percent as a party and 57 percent as an amicus—almost three times
Cox’s rate as an amicus and almost 50 percent higher than Fried’s.

Wohlfarth’s article was based on an analysis of “all voluntary amici
curiae filed by the solicitor general’s office during Supreme Court
terms 1961-2003"—under every S.G. from Cox through Theodore B.
Olson for President George W. Bush. He omitted amicus briefs the
S.G. filed at the request of the Court, so the data reflect only cases
where the S.G. chose to file and was especially likely
to present a view favored by his administration—
to make a political statement. When the level of
“S.G. politicization” climbed from the low end to
the high, Wohlfarth found that the Court’s sup-
port for the S.G.’s position fell from 87 percent to
60 percent.

He shared the data from the 61 through "o3
terms and brought it current through the 2014
term, near the end of Obama S.G. Donald B. Ver-
rilli Jr.’s five-year tenure. In the past half-century,
the share of voluntary amicus briefs has increased
almost fivefold.

When Fried returned to Harvard, he published
an instructive book in 19g1 called Order and Law
about his time as S.G. that put his serviceinamore |
scholarly perspective. He shared what he called [
Reagar’s “gut-level dislike for the pretensions
of government in general.” The “Reagan Revolu-

general—that is, the ability of government to go about its
work, whatever it may be, as freely as possible. The political
bias of this attitude was obscured because since the 1930s the
prerogatives of the federal government had been overwhelm-
ingly involved in furtherance of a liberal, regulatory agenda.

Fried wrote, “In a real sense the Solicitor General is responsible
for the government’s legal theories, its legal philosophy.”

He told me recently, referring to those passages, “What those
statements leave out is the continuing validity of the view of law
as ‘regularity, objectivity, and professional technique apart from—
maybe even above—politics.’ I certainly believe that now and I hope
I believed it then.” In other words, it was important to challenge
the political commitments and assumptions embedded in the tra-
ditions and precedents of the office, but to do so as respectfully as
career lawyers articulated them.

Order and Law laid out what has more or less become the norm for
S.G.sin every administration since, and why Rebecca Mae Salokar,

Voluntary amicus curiae filings
by select Solicitors General

¢

*

tion” challenged those pretensions. They included,
among others, “an exaggerated faith in bureaucracy
and government expertise,” especially the federal
courts as “major bureaucratic actors, enthusiasti-
cally, self-consciously enlisting in the movement to substltute the
judgments and values of the nonproductive sector of society—law-
yers, judges, bureaucrats, politicians—for the self-determination of
the entrepreneurs and workers who create wealth.”
To Fried, the 20 or so career lawyers in the S.G.’s office carried
on the Cox approach:
In an important sense government is law. This is an ide-
al that entails a kind of regularity, objectivity, and profes-
sional technique apart from—maybe even above—politics.
These brilliant and hardworking lawyers had signed up in
the service of that ideal. They had not enlisted in the Rea-
gan Revolution. What they consistently failed to see was the
extent to which the traditions and precedents of the office
had become clogged with commitments and assumptions
that were in fact political. I was constantly being told that
I should not intervene in cases where all I had to add was a
philosophical statement about how the law should come out.
I was supposed to represent the interest of “government” in

in her S.G. study, concluded, “The Solicitor General of the United

States is an important political actor.”

The first Reagan S.G., Rex E. Lee, whom Fried replaced, was a con-
servative worn down by pressure from other political appointees to
take aggressively conservative positions in social-agenda cases—to
call for striking down the right to abortion after the Court signaled
it wouldn’t, restrict affirmative action more than the Court said it
was ready to, and allow spoken religious prayer in public schools
after the Court compromised at allowing only silent prayer, for
example. He took conservative positions in the cases, but said he
felt constrained by the law’s “careful modulations.”

When Lee left office after four years, in 1985, he told me in an
interview, “There has been this notion that my job is to press the
administration’s policies at every turn and announce true conser-
vative principles through the pages of my briefs. It is not. I'm the
solicitor general, not the pamphleteer general.” Lee’s phrase con-
veyed the essence of the difference between the traditional ideal
that Cox championed and the political reality that Fried explained
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and that now prevails. By his time, in key cases, the S.G. had become
the pamphleteer general—the chief articulator of the administra-

tion’s legal philosophy.

The Counselor’s Role Reduced

AFTER HIS 5.G. SERVICE, Lee helped the Washington, D.C., office
of a national law firm develop a Supreme Court practice. That was
the start of a modern Supreme Court bar outside the S.G.’s office.
By the 1980s, the emergence of the global economy and the increase
in the size of business deals transformed the market for corporate
legal services. As firms mushroomed to provide the gamut of them, a
Supreme Court practice embellished their offerings, especially with
the prestige of a former S.G. leading it. Of Lee’s 10 successors (ex-
cluding the current S.G.), only one hasi't formally led or joined a pri-
vate practice or contributed
to one: Justice Kagan. Aibel
professor of law Richard
Lazarus worked as a young
lawyer in the S.G.’s office un-
der Fried. A decade ago, in
an article titled “Advocacy
Matters Before and With-
in the Supreme Court,” he
wrote that “what has gone
wholly unrecognized by all,
including legal scholars,”
was how this emergence of
aSupreme Court bar of elite
attorneys was “quietly trans-
forming the Court and the
nation’s laws.”

The new Supreme Court
bar quickly became success-
ful, influencing the Court’s
docket and winning for its
clients. In the Court’s 1980
term, expert counsel outside
the S.G.’s office filed only six
successful Court petitions, a
5.7 percent success rate. By
the 2006 term, when Lazarus
was writing, the tally was
28 petitions and 44 percent.
The new bar, he spotlight-
ed, was shifting the Court’s
docket “to topics more re-
sponsive to the concerns of
private business” by changing the justices’ priorities and interests.
The bar has successfully persuaded the Court to take many business
cases and helped make the Roberts Court strongly pro-business.

Lazarus didn’t pay a lot of attention to how the rise of this group
affected the S.Gs office, beyond the new opportunity for lawyers
there to move to prestigious, high-paying jobs while continuing to
practice before the Court. But the bar’s docket-shaping contributed
to the evolution in the S.G.’s role, too. The S.G.’s office continued to
decide which government cases it wanted to take to the Court or
to keep from getting there, but its overall influence on the Court’s
docket shrank considerably. It has also appeared much less often as

a petitioner (the party that lost in a lower court and is asking the
Court to reverse that ruling) than as a respondent (the party that
won and now must defend that victory). The respondent is much
more likely to lose. These shifts were intensified by a steep drop
in the docket’s size, from an average of more than 150 merits cases
ayear in the early 1980s to 74 in the past five years.

The S.G.’s role is strikingly different than when Cox filled it two
generations ago. As the balance between the S.G.’s advocacy as a
party in a case and as an amicus has shifted to the latter, the balance
between his character as a counselor to the Court and as an advocate
for the executive branch has shifted, too. The S.G. retains a counsel-
ing function. The focus of career lawyers in the S.G.’s office on the
long-term interests of the law, a former S.G. said, is “a very strong
force within the office” and “yowd be risking a calamitous ten-
ure as S.G. if you didn’t pay
significant heed to that per-
spective.” But the S.G.’s role
is measurably more political.
Except in rare circumstanc-
es, the S.G. doesn’t hesitate
to enter any case with a
significant impact on pub-
lic policy. With rare excep-
tions, the Supreme Court
seems to expect the S.G.’s
office to weigh in.

This former S.G. said,
“The change in expecta-
tions has been so great that
the action that would raise
eyebrows and create the
risk of negative inferences
that might be unwarranted
is when the United States
doesn’t participate.” He
went on, “This expectation
on the part of the Court that
this is a difficult, sensitive
matter and we want to hear
what the United States has
to say about it means that
the S.G. is going to be in the
middle of something that’s
highly politicized.”

The challenge to what’s
left of the S.G.’s role as coun-
selor to the Court now rare-
ly arises from threats to its “independence” by other political ap-
pointees. S.G.s are superb lawyers, but they are carefully vetted.
The legal philosophy each one brings to the office is well known.

In their 2012 volume The Solicitor General and the United States Supreme
Court, the political scientists Ryan C. Black and Ryan J. Owens used
data from the 1946 through the 2010 Court terms, and a statistical tech-
nique called matching, to compare the S.G.’s influence on the Court
in general—in setting its docket, in how it comes out in cases, in the
opinions justices write, and even in how they treat precedent—and
how these elements differ when the S.G. isii't involved. They found that
the S.G.’s office “influences every major aspect of the Court’s decision-
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making process,” because of “its objectivity and professionalism.”

Their analysis is not historical and doesn’t concentrate on the
changes in influence in the past generation, as Jacqueline Bell and
Cristina Violante did last October in Law36o. They found a startling
decline in the S.G.’s win rate in the past generation: “The SG’s office
fell short of its 30-year average win rate in 8 of the past 10 terms.”

One factor was the success of the Supreme Court bar. The S.G.
now has excellent competition. Another was politics. Some of the
decline, they wrote, was “the natural result of a liberal solicitor
general representing a liberal administration tangling with a court
that, by some measures, is one of the most conservative in decades.”

The overall decline also masked big exceptions to that pattern,
like the 2014 term when the Court decided same-sex marriage is
a fundamental right. The term ended so well for Donald Verrilli
that former acting S.G. Walter Dellinger
gushed in Slate, “This may be the greatest
Supreme Court term any solicitor general
has ever had.”

Black’s and Owerr's analysis doesn't take
account of the increase in voluntary amicus
filings since the end of the 2003 term when
Patrick Wohlfarth’s analysis ended. The
increased politicization of the S.G.’s filings
and the continued high win rate of parties the S.G. supported as
an amicus bolsters the view that, while the S.G. has become more
political, the political Court has come to discount that.

Course Reversed

WHEN THE SENATE approved Noel Francisco as S.G. last Septem-
ber, the headline of the Courthouse News Service was “Senate OKs
Federalist Society Nominee for US Solicitor General.” The society
is the organization of conservative lawyers started in the Reagan
era that grooms and screens conservative candidates for judgeships
and executive-branch positions—the “single outside group,” Lin-
da Greenhouse 68 wrote in The New York Times, from which Trump
accepted “a predigested, preapproved list of potential nominees”
from which to make his recent Court pick. Francisco’s ideological
profile made it unsurprising that his Senate confirmation vote was
close—s50 to 47—and completely along party lines.

Last summer, Adam Liptak wrote in the Times about the Trump
administration’s reversals of Obama administration positions in
major cases about rights of workers and about rules for cleaning
up voter rolls: “The decisions to change course cannot have been
made lightly, as lawyers in the solicitor general’s office, the elite
unit of the Justice Department that represents the federal govern-
ment in the Supreme Court, know that switching sides comes at
a cost to the office’s prized reputation for continuity, credibility
and independence.” The Trump administration ended up reversing
positions of the Obama administration in four major Court cases.

In 1992, Rebecca Mae Salokar said she had found only one example
of this kind of shift between 1959 and 1989. Griffin Bell, attorney
general in the Carter administration when that happened, wrote
in his memoir that it was almost an axiom that a reversal in a case
would be seen as the result of a new “administration imposing its
policy views on the Justice Department despite the department’s
contrary judgment of the law.”

Near the start of Francisco’s argument at the Court in the voter-
rolls case, Justice Sotomayor interrupted to address that reversal.

She said, “General, could you tell me, there’s a 24-year history of
solicitor generals of both political parties under presidents of both
political parties who have taken a position contrary to yours.” She
went on, “How did the solicitor general’s office change its mind?”

To carry out the law’s prohibition against removing anyone from
the rolls because he has not voted, Francisco replied, those pre-
decessors had read into the National Voter Registration Act a re-
quirement that a state can start removing someone from its voter
rolls only if it has reliable evidence that he moved away and is no
longer a resident. The Trump S.G.’s office abandoned that reading
because the requirement is “found nowhere in the text” of the law.

He advocated upholding an Ohio law that let the state do what
the federal law banned, by beginning the purging of people from
the rolls only because they had not voted. The heart of that pro-

Today, the S.G. doesn't hesitate to enter any
case with a significant impact on public policy.
With rare exceptions, the Supreme Court seems
to expect the S.G.’s office to weigh in.

cess was a lame effort to confirm that someone had moved from
one state to another. Ohio could remove such individuals from the
rolls after it sent them a notice to which they didn't respond, and
after they didn't vote for four years—even if they hadn't received
the notice and remained eligible to vote.

In 2012, Ohio sent notices to about one-fifth of its registered vot-
ers—about 1.5 million people. About 4 percent returned their cards
to confirm they had moved—the same percentage for Americans
who move outside their county in an average year. About 15 percent
wrote back to say they had not moved. But more than 8o percent
didn't respond. The law canceled the voter registration of thousands
of eligible voters—144,000 people in Ohio’s three largest counties, at
twice the rate in Democratic neighborhoods as in Republican ones.

The purge program fit a centuries-old pattern, in the words of
The Right to Vote by Alexander Keyssar, Stirling professor of history
and social policy, of “keeping African-American, working-class,
immigrant, and poor voters from the polls” (see “Voter Suppres-
sion Returns,” July-August 2012, page 28). The S.G.’s shift in posi-
tion made him an advocate for one of the most partisan pursuits
in American politics. The quest was said to be based on concern
about voters’ intentional corruption of the electoral process. That
“problem” is virtually nonexistent in the United States.

When the Court upheld the program by 5-4, in June, with the
conservatives again in the majority in a patently political decision,
not even a dissent from Sotomayor mentioned the S.G.’s change of
position. The reputation of the post appeared intact in its reshaped
role. Including all four cases involving major reversals, Francisco’s
conservative advocacy in his first term as S.G. was decidedly suc-
cessful before the conservative Court. 0

Contributing editor and legal journalist Lincoln Caplan 72, ] D. 76, the Tru-
man Capote visiting lecturer in law at Yale Law School and senior editor of the
Knight First Amendment Institute at Columbia, wrote the feature “Our Towns”
in the May-June issue. He is the author of six books about legal affairs, including
The Tenth Justice: The Solicitor General and the Rule of Law (1987).
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